IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVERI CAN BOARD OF | NTERNAL  : CIVIL ACTI ON
MEDI Cl NE :
vs. . NO. 10- CV- 2678

ANASTASSI A TOCDOR, M D.

MVEMORANDUM AND ORDER

JOYNER, J. January 31, 2011

This is yet another civil action comenced by the Anmerican
Board of Internal Medicine (“ABIM) against an individual
physi ci an seeking injunctive relief and noney damages for the
i nproper disclosure and di ssem nation of ABIM s copyright and/or
trade secret-protected board certification exam nation
guestions.! By the notion which is now before us, Defendant
Anast assia Todor, M D. noves for the dismssal of this action on
the grounds that this court |acks the requisite in personam
jurisdiction to proceed further.

Fact ual Backgr ound

The plaintiff avers in its Second Anended Conpl ai nt t hat

sonme two weeks before taking the August 2008 Internal Medicine

1 The other actions are: Anerican Board of Internal Medicine v.
Sal ehi, No. 10-CV-2677, Anerican Board of Internal Medicine v. Mikherjee, No.
10- CV- 2676, Anerican Board of Internal Medicine v. Oni, No. 10-CV-2679 and
Anerican Board of Internal Medicine v. Von Muller, No. 10-CV-2680.




Certifying Exam nati on, Defendant Anastassia Todor, M D

“knowi ngly gathered and col | ected hundreds of actual ABIM

exam nation questions from Exam nees who had al ready taken the
August 2008 Exam nati on.? Def endant all egedly then forwarded

t hese exam questions to the Arora Board Review (“ABR’), a test-
preparation course and in return received fromABR stil

addi tional ABIM exam nation materials. (Second Arended Conpl ai nt,
1). According to ABIM it repeatedly notifies candi dates for
Board Certification that it is the ower of the Exam nation and
that the Examis a copyrighted work that may not be reproduced.
Such notification is given by, inter alia, the candidate’s

requi red acceptance of ABIMs “Policies and Practices for
Certification” at the time they register for an exam nation, and
by the electronic signing of ABIMs “Pledge of Honesty” which
appears on applicants’ conputer screens imrediately prior to the
start of, and which is a pre-condition to, the taking of each
exam nat i on. (Second Amended Conpl ai nt, {s18-20; Langdon

Decl aration, 19). An additional warning that ABIMw || inpose
severe penalties on any candi dates who viol ate the Pl edge of

Honesty is again given at the end of each exam nation. (Second

2 The Internal Medicine Exanination is given over a series of weeks in

the nonth of August (known as the “Exam Wndow') to acconmodate the nore than
8, 000 physicians who seek to take the Exanination. (Declaration of Lynn O
Langdon, 15). Physicians who register for the Internal Medici ne Exanm nation
are aware of the exam wi ndow because the individual physicians thenmsel ves
choose the specific date of their Exami nation adm nistration froma cal endar
of avail able dates. (Langdon Declartion, {16).
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Amended Conpl ai nt, 121). Thus, Plaintiff submts, Defendant
Todor’ s conduct constitutes willful copyright infringenent in
violation of the Copyright Act, 17 U S.C. 8101, et. seq. and

w Il ful and malicious m sappropriation of trade secrets under 12
Pa.C. S. A. 85302-5304.

As noted, Defendant Todor noves for the dismssal of this
action inits entirety on the grounds that this Court |acks the
necessary personal jurisdiction over her to proceed further.
Specifically, Dr. Todor avers the follow ng pertinent facts: (1)
she is currently a resident of the state of Colorado, (2) that at
the tinme she registered for and took the exam nation she was
residing in Mchigan, (3) that she registered for the exam nation
online using her conputer in Mchigan, (4) that she took the exam
at an independent testing center |located in Troy, M chigan, and
(5) that she has never been to and has no ot her contacts
what soever with the Commonweal th of Pennsyl vani a.

In response, the plaintiff asserts that because its
“investigation has confirnmed that the content of Dr. Todor’s
emai |l originated froma physician |ocated in Pennsylvania, who
sat for his ABI M exam nation in Pennsylvania and who copi ed,

di scl osed and di ssem nated questions fromhis Internal Mdicine
Exam nation while in Pennsylvania,” it has established a prinma
faci e case of personal jurisdiction entitling it to “have its

al l egations taken as true and all factual disputes drawn inits



favor,” and to conduct jurisdictional discovery. (Plaintiff’s
Menmor andum of Law in Qpposition to Defendant’s Mdtion to D sm ss,

pp. 5, 7).
St andards Applicable to Rule 12(b)(2) Mbtions

It is undisputed that jurisdiction to resolve cases on the
merits requires both authority over the category of claimin suit
(subject matter jurisdiction) and authority over the parties
(personal jurisdiction), so that the court’s decision will bind

t hem Ruhrgas AG v. Marathon Gl Co., 526 U S. 574, 577, 119 S

Ct. 1563, 1567, 143 L. Ed. 2d 760 (1999). To be sure, “[without
jurisdiction the court cannot proceed at all in any cause.
Jurisdiction is power to declare the law, and when it ceases to
exist, the only function remaining to the court is that of

announci ng the fact and dism ssing the cause.” Steel Co. V.

Citizens for a Better Environnment, 523 U S. 83, 94, 118 S. Ct

1003, 1012, 140 L. Ed. 2d 210 (1998), quoting Ex parte MCardle,

7 Wall. 506, 514, 19 L. Ed. 264 (1868). For these reasons, the
validity of an order of a federal court depends upon the court’s
having jurisdiction over both the subject matter and the parties.

| nsurance Corporation of Ireland v. Conpagni e Des Bauxites, 456

U S 694, 701, 102 S. . 2099, 2103, 72 L. Ed. 2d 492 (1982),

citing, inter alia, Stoll v. Gottlieb, 305 U S. 165, 171-172, 59

S. Ct. 134, 137-138, 83 L. Ed. 104 (1938).

A defendant has the burden of raising the defense of |ack of



personal jurisdiction; failure to do so renders it waived. TES

Franchising, LLC v. Donbach, 2010 U.S. Dist. LEXI S 130314, at *3

(E.D. Pa. Dec. 9, 2010); Poole v. Sasson, 122 F. Supp. 2d 556,

557 (E.D. Pa. 2000); Fed. R Cv. P. 12(h)(1). Under Fed. R
Cv. P. 12(b)(2), the defense of insufficient personal
jurisdiction my be raised by filing a notion to dismss. Once
such notion is filed, the plaintiff bears the burden of
establishing the court’s jurisdiction over the noving

def endant (s) by affidavits or other conpetent evidence.

Metcalfe v. Renai ssance Marine, Inc., 566 F.3d 324, 330 (3d Gr

2009); Pinker v. Roche Holdings, Ltd., 292 F.3d 361, 368 (3d Cr.

2002); Dayhoff, Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1302 (3d

Cr. 1996). However, given that the plaintiff has a burden of
proof to sustain, nere affidavits which parrot and do no nore
than restate plaintiff’s allegations w thout identification of
particul ar defendants and w thout factual content do not end the

inquiry. Tinme Share Vacation Club v. Atlantic Resorts, Ltd., 735

F.2d 61, 66 (3d Gr. 1984). If the court does not hold an
evidentiary hearing on the notion, the plaintiff need only
establish a prima facie case of personal jurisdiction. Mller

Yacht Sales, Inc. v. Smth, 384 F.3d 93, 97 (3d Gr. 2004).

Finally, “it is well established that in deciding a notion to
dismss for lack of jurisdiction, a court is required to accept

the plaintiff’s allegations as true and is to construe disputed



facts in favor of the plaintiff.” Metcalfe, supra, quoting Toys

“R_Us, Inc. v. Step Two, S. A, 318 F.3d 446, 457 (3d Gr. 2003).

Di scussi on_and Anal ysi s

Under Fed. R Civ. P. 4(e), a federal district court may
assert personal jurisdiction over a nonresident of the state in
which the court sits to the extent authorized by the |aw of that

st at e. Eurofins Pharma U.S. Holdings v. Bioalliance Pharma, 623

F.3d 147, 155 (3d G r. 2010). Wether a district court has
personal jurisdiction over a nonresident defendant is a two-part
inquiry. 1d. First, there nust be a statutory basis for
exercising jurisdiction over the nonresident defendant in
accordance with the |aw of the forum state; second, the
nonr esi dent nmust have m ni mum contacts with the forumstate
sufficient to satisfy constitutional due process. 1d., citing
Metcalfe, 566 F.3d at 330. Pennsylvania s long armstatute
provides that its courts’ jurisdiction, in addition to existing
over a person who transacts any business, does any act, owns any
property, etc.,
“...shall extend to all persons who are not within the scope
of section 5301 (relating to persons) to the fullest extent
al | oned under the Constitution of the United States and may
be based on the nobst mininmumcontact with this Conmonweal th

al | owed under the Constitution of the United States.”

42 Pa. C. S. A 85322(b). Thus, Pennsylvania s long armstatute



has been interpreted as authorizing Pennsylvania courts to
exerci se personal jurisdiction over nonresident defendants to the
constitutional limt of the due process clause of the fourteenth

amendnent. Wl k v. Tel edyne Industries, Inc., 475 F. Supp. 2d

491, 503 (E.D. Pa. 2007), citing Mellon Bank (East) PSFS Nat'’|

Assn. v. Farino, 960 F.2d 1217, 1221 (3d Cr. 1992).

There are two types of personal jurisdiction - general

jurisdiction and specific jurisdiction. D Janbos v. Pilatus

Aircraft, Ltd., 566 F.3d 94, 102 (3d Gr. 2009). Ceneral

jurisdiction is based upon the defendant’s “continuous and
systematic” contacts with the forumand exists even if the
plaintiff’s cause of action arises fromthe defendant’s non-forum

related activities. Remck v. Manfredy, 238 F.3d 248, 255 (3d

Cr. 2001). In contrast, specific jurisdiction is present only
if the plaintiff’s cause of action arises out of a defendant’s
forumrel ated activities, such that the defendant “should
reasonably anticipate being haled into court” in that forum”

Id., quoting Wrld-Wde Vol kswagen Corp. v. Wodson, 444 U. S

286, 297, 100 S. . 559, 62 L. Ed. 2d 490 (1980) and Vetrotex

Certainteed Corp. v. Consol. Fiber dass Products Co., 75 F.3d

147, 151 n.3 (3d Cr. 1996). Such a determ nation is claim
speci fic because a conclusion that the District Court has
jurisdiction over one of the defendants as to a particular claim

does not necessarily nean that it has personal jurisdiction over



t hat same defendant as to another claim Rem ck, supra.

Here, it appears fromPlaintiff’s Menorandum of Law in
Qpposition to the Defendant’s Mdtion to Dismss that only the
concept of specific jurisdiction is at issue; indeed, there is no
evi dence what soever that this defendant possesses such
“continuous and systematic” contacts with this forumto support a
finding of general jurisdiction. Accordingly, we undertake the
follow ng prescribed three-part inquiry to determ ne whet her

there is specific jurisdiction only. See, D Janpbos, supra.;

O Connor _v. Sandy Lane Hotel Co., Ltd., 496 F.3d 312, 317 (3d

Cr. 2007). First, the defendant nust have “purposefully
directed its activities” at the forum D Janpbos, and O Connor,

both supra, and citing Burger King Corp. v. Rudzew cz, 471 U. S

462, 472, 105 S. C. 2174, 2182, 85 L. Ed. 2d 528 (1985).
Second, the litigation nust “arise out of or relate to” at |east

one of those activities. D Janpbos, supra, citing Helicopteros

Naci onal es de Colonbia, S.A. v. Hall, 466 U.S. 408, 414-15, 104

S. . 1868, 1872, 80 L. Ed. 2d 404 (1984) and O Connor, 496 F.3d
at 317. And third, if the prior twd requirenents are net, a
court may consider whether the exercise of jurisdiction otherw se

“conports with ‘fair play and substantial justice.’”” O Connor,

496 F.3d at 317, quoting Burger King, 471 U S. at 476 and

| nternati onal Shoe Co. v. Washington, 326 U. S. 310, 320, 66 S.

Ct. 154, 90 L. Ed. 95 (1945). Alternatively, we shall consider



the effects of the defendant’s activities because, “even when the
defendant’s contacts with the forumalone are far too small to
conport with the requirenents of due process under [this]
traditional analysis,” a plaintiff may denonstrate personal
jurisdiction if he or she can show
(1) the defendant conmtted an intentional tort;
(2) the plaintiff felt the brunt of the harmin the forum
such that the forumcan be said to be the focal point of the
harm suffered by the plaintiff as a result of that tort;
(3) the defendant expressly ainmed his tortious conduct at
the forumsuch that the forumcan be said to be the foca

point of the tortious activity.

Marten v. Godwin, 499 F.3d 280, 297 (3d Gr. 2007), quoting [ MO

I ndustries v. Kiekert, AG 155 F.3d 254, 259, 265-66 (3d Cr

1998) and citing Calder v. Jones, 465 U. S. 783, 104 S. Ct. 1482,

79 L. Ed. 2d 804 (1984).

In the conplaint in this case, the plaintiff asserts that
this court possesses subject nmatter jurisdiction on the basis of
federal question and original jurisdiction to hear clains
relating to patents, copyrights and trademarks. See, 28 U. S . C
881331, 1338. To establish a claimof copyright infringenent, a
plaintiff nust establish: (1) ownership of a valid copyright; and
(2) unauthorized copying of original elenents of the plaintiff’s

wor K. Kay Berry, Inc. v. Taylor Gfts, Inc., 421 F.3d 199, 203

(3d Cr. 2005). Copying is a “shorthand reference to the act of

infringing any of the copyright owner’s five exclusive rights set



forth at 17 U S.C. 8§8106.” Dun & Bradstreet Software Services,

Inc. v. Grace Consulting, Inc., 307 F.3d 197, 206 (3d Cr. 2002),

quoting Ford Motor Co. v. Sunmit Mdtor Products, Inc., 930 F. 2d
277, 291 (3d Gir. 1991).3 Ceneral |y speaking, a defendant of a
copyright claim®“my be found” wherever the defendant is anenable

to personal jurisdiction. Blackburn v. Walker Oriental Rug

Galleries, 999 F. Supp. 636, 638 (E.D. Pa. 1998).

Simlarly, “m sappropriation” of a trade secret? under the

Pennsyl vani a Uni form Trade Secrets Act, 12 Pa. C. S. A 85301, et.

8 17 U.S.C. §106 now provides for six “exclusive rights to do and to

aut hori ze any of the follow ng:
(1) to reproduce the copyrighted work in copies or phono records;
(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phono records of the copyrighted work to the
public by sale or other transfer of ownership, or by rental, |ease, or
| endi ng;

(4) in the case of literary, nusical, dramatic, and choreographi ¢ worKks,
pant onmi nes, and notion pictures and ot her audiovi sual works, to perform
t he copyrighted work publicly;

(5) in the case of literary, nusical, dramatic, and choreographi ¢ works,
pantonm nes, and pictorial, graphic, or scul ptural works, including the

i ndi vidual images of a notion picture or other audiovisual work, to

di spl ay the copyrighted work publicly; and

(6) in the case of sound recordings, to performthe copyrighted work
publicly by means of a digital audio transnission.”

4 “Trade secret” is defined in 12 Pa.C. S. A §5302 as bei ng:

“I'nformation, including a formula drawi ng pattern, conpilation including
a custoner list, program device, method, technique or process that:

(1) Derives independent econom c val ue, actual or potential, from
not being generally known to, and not being readily ascertainable
by proper neans by, other persons who can obtain econom c val ue
fromits disclosure or use

(2) is the subject of efforts that are reasonabl e under the
circunmstances to maintain its secrecy.”
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seq. includes:
(1) acquisition of a trade secret of another by a person who
knows or has reason to know that the trade secret was
acquired by inproper neans; or

(2) disclosure or use of a trade secret of another w thout
express or inplied consent of a person who:

(I') used inproper neans to acquire know edge of the
trade secret;

(1i) at the tinme of disclosure or use, knew or had
reason to know that his knowl edge of the trade secret
was:

(A) derived fromor through a person who had
utilized inproper neans to acquire it;

(B) acquired under circunstances giving rise to a
duty to maintain its secrecy or limt its use; or

© derived fromor through a person who owed a duty
to the person seeking relief to maintain its
secrecy or limt its use; or
(1i1) before a material change of his position, knew or
had reason to know that it was a trade secret and that
know edge of it had been acquired by acci dent or
m st ake.
12 Pa. C. S. A 85302.
The conpl ai nt asserts personal jurisdiction over Dr. Todor
“ ... because, on information and belief, she purposely availed
hersel f of the privilege of doing business in the Cormonweal t h of
Pennsyl vani a and conduct ed busi ness transactions with ABIMin
Pennsyl vania, giving rise to the clains asserted herein,” and “
because she directed tortious conduct to the Commonweal t h of

Pennsyl vania by willfully infringing ABIMs copyrighted

Exam nation and willfully m sappropriating trade secrets of ABIM

11



t hereby causing injury to ABIMin Pennsylvania.” ( Conpl ai nt,
s5-6). Def endant Todor refutes these avernments in her
affidavits, beginning wwth the statenent that she was born in
Moscow, USSR in March, 1970, that it was in Moscow where she grew
up and attained both her undergraduate and nedi cal degrees. In
August 1993, follow ng her nedical school graduation, Dr. Todor
immgrated to the State of Mchigan in the United States where
she resided until 2008 when she noved to Col orado. Wile a

M chi gan resident, Defendant worked as a Research Fell ow and an
Associate Staff Investigator at the Henry Ford Heart & Vascul ar
Institute, until she passed Parts | and Il of the United States
Medi cal Licensing Exam nation in 2005, at which tinme she began
her residency in internal nmedicine at St. Joseph Mercy QGakl and
Hospital in Pontiac, Mchigan. Defendant subsequently passed
Parts Il and IV of the U S Medical Licensing Exam nation in
2007 and in January 2008, while living in Sterling Heights,

M chigan during the final year of her residency, she registered
online for the ABIM Certifying Exam nation in Internal Medicine
using a conputer in Mchigan and paid for the registration using
a debit card on a Mchigan bank. In May 2008, Defendant Todor
enrolled in and attended the five-day Arora Board Revi ew course
in Livingston, New Jersey. She subsequently sat for the ABIM
exam nation at an independent test center |ocated in Troy,

M chigan and i medi ately after she passed the exam nation, she

12



rel ocated from M chigan to Colorado to take a job as an Internal
Medi ci ne Hospitalist wwth IPC - The Hospitalist Conmpany, Inc.
Def endant continues to reside in Colorado to this date.

Def endant’s Affidavit further attests that she does not and
has never owned property, had a bank account, taken cl asses,
treated patients or perfornmed nedical services or conducted any
ot her business of any kind in Pennsylvania, nor has she ever paid
taxes or ever been to Pennsylvania. Defendant also states that
she has never advertised on the web or otherw se nor has she ever
initiated or received any phone calls from anyone at ABIM has
never engaged in any negotiations with ABPMw th respect to any
contract nor has she ever requested or conpleted any of ABIMs
sel f-eval uation nodules. (See Affidavit of Anastassia Todor,
dated Cctober 21, 2010, Dkt. No. 13, fs2 - 17).

In addition, as to her alleged wongdoing, Dr. Todor
decl ares that the emails which she exchanged with Dr. Arora were
sent to and fromher conputer in Mchigan to and fromhis
conputer in New Jersey. The materials which she forwarded to Dr.
Arora were sent to her unsolicited, by a Dr. Qmar Shansi, also a
M chi gan resident who, |ike her, had not yet taken the ABIM exam
but was |ikew se preparing to take the exam nati on on August 27,
2008. Defendant Todor further states that she did not and does
not now know a Dr. Weber or any of the other recipients listed on

Dr. Weber’s August 2007 email that Dr. Shansi sent her except for

13



Dr. Arora, whomshe net in May 2008 when she took his review
course in New Jersey. Finally, Dr. Todor attests that she never
solicited or asked anyone to send her material related to any
ABI M exam nation with the exception of the review course
materials that she obtained from Arora Board Revi ew and she was
never informed by ABIMnor did she have any reason to believe
that the questions that were presented to her in her ABIM

exam nation woul d be the sane exact questions as those presented
to other candidates in other exam nations. (Declaration of
Anast assi a Todor, dated Decenber 6, 2010, attached to Defendant’s
Reply in Support of Mdtion to Dism ss for Lack of Personal
Jurisdiction, Dkt. No. 16).

For its proof in support of a prima facie show ng of
personal jurisdiction, the plaintiff here again relies on the
Decl aration of its Senior Vice President and Chief Operating
O ficer, Lynn O Langdon, who attests to the follow ng
jurisdictional contacts:

. ABIMis an independent, not-for-profit, 501(c)(3) -
qgual i fied corporation dedicated to the advancenent of
excellence in the field of internal nedicine and the
subspecialties of internal nmedicine. Established in

1936, ABIMis headquartered in Phil adel phi a,
Pennsyl vani a.

. ABI M mai ntains an “item bank” of “live” questions from
which it selects exam nation questions. This “item
bank” is stored on both conmputers and hard copies in
ABI M s Phi |l adel phia offi ces.

. ABI M devel ops its Exam nation questions through a

14



rigorous and costly process whereby a Test Committee
conprised of physicians fromacross the United States
who are leaders in their fields of nedicine and nedi cal
education neet 2 - 3 tines per year in Philadelphia to
write and eval uate new Exam questi ons.

. The unaut hori zed di scl osure of ABIM Exam nation itens
causes serious injury to ABIM Candi dates who are
exposed to actual Exam nation itens in advance nmay gain
an unfair advantage over other candi dates which
underm nes the integrity of the Board Certification
process. Further ABI M nust renove conprom sed
guestions fromits live item bank in Philadel phia, PA
and, because those questions can no | onger be used,
they nust be replaced at substantial cost and effort by
ABI M

. Dr. Todor registered to sit for the August 2008
I nt ernal Medi ci ne Exam nation on January 16, 2008,
paying the required fee, which was received and
processed by ABIMs staff nmenbers at its offices in
Phi | adel phi a, Pennsyl vani a.

. Dr. Todor sent an e-mail on August 17, 2008 at 9:37
a.m to Dr. Arora, forwarding two |lists of ABI M
Exam nati on questions - the first list contains 17
itens and the second list contains 64 itenms. ABIMs
i nvestigation uncovered the original source of the |ist
of 17 itens based on the unique closing sentence at the
end of the list, which was copied verbatimfromthe
original email. Based on ABIMrecords, the physician
who created the original email disclosing the |ist of
17 itenms i s a Pennsyl vani a physician, who sat for the
| nt ernal Medi ci ne Exam nation in Pennsylvania, and who
lives and works in Pennsyl vani a.

. Upon di scovering ABIMs confidential Exam nation itens
had been disclosed to others throughout the United
States, ABIMrenoved themfromits current item bank in
Phi | adel phi a, Pennsyl vani a.
Accepting the plaintiff’s allegations as true and construing
any disputed facts in favor of the plaintiff, we sinply cannot

find that ABIM has established a prima facie case of persona

15



jurisdiction® or shown that the requisite mninumcontacts
between Dr. Todor and this forumexist so as to warrant the
exerci se of personal jurisdiction over her in this case. To be
sure, although it appears that ABIMhas filed its annua

exam nations wth the Register of Copyrights and the United
States Copyright Ofice pursuant to its procedures for
copyrighting secure tests under 37 C.F. R 8202.20(b)(4) and that

it has received Certificates of Registration for its annual

> Inits opposition brief to the notion for dismssal, Plaintiff

freely concedes that it does not know the identity of many of the individuals
from whom Def endant all egedly solicited and obtai ned ABI M Exani nati on
guestions or the circunstances through which Defendant purportedly solicited
and/ or distributed exam nation materials. Plaintiff therefore repeatedly
seeks | eave to take jurisdictional discovery asserting that many of the facts
relevant to jurisdiction are in the defendant’s possession

Al t hough the plaintiff bears the burden of denobnstrating facts that
support personal jurisdiction, courts are to assist the plaintiff by allow ng
jurisdictional discovery unless the plaintiff's claimis “clearly frivolous.”
Toys “R’ Us, 318 F.3d at 456, citing Pinker, 292 F.3d at 368 and Massachusetts
School of Law at Andover, Inc. v. American Bar Ass'n., 107 F.3d 1026, 1042 (3d
Cr. 1992). Thus, if a plaintiff presents factual allegations that suggest
“wWith reasonable particularity” the possible existence of the requisite
“contacts between the party and the forumstate,” the plaintiff’s right to
conduct jurisdictional discovery should be sustained. 1d., quoting Mellon
Bank v. Farino, 960 F.2d at 1223. Jurisdictional discovery, however,
“generally relates to corporate defendants and the question of whether they
are doing business in the state. Were the defendant is an individual, the
presunption in favor of discovery is reduced.” Glliland v. Hurley, 2010 U.S.
Dist. LEXIS 19407 at *6 (WD. Pa. March 4, 2010), quoting MS.L. at Andover,
107 F.3d at 1042.

The gravanen of Plaintiff’s conpl aint agai nst Defendant Todor are the
emai | s which she sent in the tw-week period before she sat for the August 27,
2008 ABI M exami nation. These emails, inter alia, forwarded an email that had
been aut hored one year before, in August, 2007 by a Pennsyl vani a physician
Dr. Weber, who apparently had then just taken the ABI M exam in Pennsyl vania
I nasmuch as there is nothing on this record which denmonstrates that Dr. Todor
knew or solicited exam nation materials fromDr. Weber or that evinces that at
the tine Dr. Todor registered for and took the August 27, 2008 exami nation
ABI M provi ded any warnings or notices that its exammaterials were copyrighted
or woul d be used in subsequent exam nations, we cannot find that ABIM has made
the prima faci e showi ng necessary to warrant a grant of jurisdictiona
di scovery.
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secure Exam nations since 1986, there is absolutely no indicia
t hat Defendant reproduced or distributed the copyrighted/trade
secret-protected test questions in or to anyone in Pennsylvani a
or that at the tinme she forwarded the materials to Dr. Arora in
New Jersey she knew or necessarily had reason to know that the
guestions were confidential. (Decl arati on of Anastassia Todor,
s 9, 12). Rather, the record denonstrates that, at best, Dr.
Todor cane into possession of an email containing exam nation
materials froma Pennsyl vani a doctor who had taken the test one
year earlier and that she forwarded that doctor’s 1l-year-old
email to Dr. Arora in New Jersey. In our opinion, this does not
denonstrate that this defendant “purposely directed” her
activities at this forum Mreover, while the Second Arended
Conmpl aint avers that it notifies candi dates for Board
Certification that its exam nations are copyrighted by referring
to its Policies and Procedures for Certification when the
candi dates register to take the examnation, the plaintiff has
not supplied a copy of the registration naterials or the Policies
and Procedures. Instead, Ms. Langdon’s Declaration states only
the foll owm ng at paragraph 18:

“Dr. Todor sat for ABIMs Certifying Exam nation in Interna

Medi ci ne on August 27, 2008. At the beginning of the

Exam nation, Dr. Todor electronically signed the Pledge of

Honesty i n which she prom sed not to disclose, copy or

reproduce any portion of the material contained in the

| nternal Medi ci ne Exam nation.”

Thus, while the gist of the Plaintiff’s conplaint against this

17



defendant is Dr. Todor’s “gathering and collecting” of the

exam nation itenms from unknown doctors and forwardi ng them from
her conmputer in Mchigan to Dr. Arora in New Jersey, the record
reflects that all of these actions occurred before Dr. Todor took
the exam nation and el ectronically signed the Pl edge of Honesty.
(Exhibit Bto Plaintiff’s Second Anmended Conpl ai nt). Nowhere in
either the plaintiff’s conplaint or in any of the affidavits
submtted as evidence in this case is there any evidence that Dr.
Todor forwarded any exam nation information to Dr. Arora or
anyone el se after she sat for the test on August 27, 2008.

Accordi ngly, we cannot find the necessary connection between, or
an intended “effect” of, the defendant’s alleged wllful

copyright infringement or m sappropriation of the plaintiff’s
trade secrets and this forum W therefore shall grant the
defendant’s notion to dism ss for insufficient personal
jurisdiction over the defendant in this case.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AVERI CAN BOARD OF | NTERNAL  : CIVIL ACTI ON
MEDI Cl NE :
vs. . NO. 10- CV- 2678

ANASTASSI A TOCDOR, M D.

ORDER

AND NOW this 31st day of January, 2011, upon
consi deration of Defendant’s Mdtion to Dismss for Lack of
Personal Jurisdiction and Plaintiff’s Response in Qpposition
thereto, it is hereby ORDERED that the Mtion is GRANTED and
Plaintiff’s Conplaint is DISM SSED for insufficient personal
jurisdiction without prejudice to Plaintiff’s right to re-file

its Conplaint in an appropriate forum

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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